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1.

INTRODUCTION

. | refer to the proposed subdivision within West Wa lsend (DA) which is under

consideration of the Hunter and Central Coast Joirt Regianal Planning Panel
(JEPP). ©n 26 August, 2010, the JEPP rejeced a previous proposed
subdivision for the subject site. On 3 Novernber, 2011, the JEPF considered an
oviginal prooosal under the currznt DA The JRPF raised a number of matters
requiring additional information “rom the 2pplicant. “he Applicant has provided

additional information for the consideratior of the JRPF.

. The Councilars of Lake Macguane City Council (Council) havz objectec to the

CA and requested that | prepare a Flanning Repart to the JRPP. | shoud note

that | do not suppart all of the okjections raised by thz Councillors.

- Ny Planning Feport deals with rmy assessment o° the DA | also note that

Council's Assessment Officer will be subrritting a separate report on the DA

. Lwish to briefly introdace mysel. | am a Consultant Planner with a Bactelor of

Town Planding Degree from the UNSW, Sydney and a Bachelor of Laws
(Honz) from UTS, Sydney including a High Distinction in Environmental
Studies. | was previcusly employed in 3 Local Government Councils over a
pznod of 15 years including 9 years as Senior Development Control F anner.
Since 1992, | have been one of the Principals of Moody and Doyle Py Lid. |
have appezred as a Planning Witness for approximetely 9 Councils in th2 Land
a71d Enviranment Court and | have also appeared in approximately 30 Appeals

as a Court Appointed Expert.

. This Planning Report deals wath planning matters within my areas of expertise

a1d does not seek to arovide my assessment on maters outside my expertise.

. There are a range of objecticns raised by local residents but | have not

canvassed all of these ohjections becausze | either do not ag-ee with them or

hzcause they are outside my areas of expertise.

. | have reviewed the DA, as well as the submissions received by Counzil and

the reparts prepared by Councl Officers and the Applicant's Consultants. My

revievy raises a number of significant concerns relating to the DA,
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1.10.

Similar to the processes of the Land and Environmrent Court, | recognise that
my professional duty is to the JRPP . | have instructed Council that | will anly be
presenting views consistent with my professional opinion and within rmy areas

o expertize.

I nnte that the MDA s Integrated DNevrlnpment and that the propnsed
dzvelopment was placed an public exhibition and notified to acjoining owners. |
assume that the proger procedures have been followed by the Applicant and
Council in relation to the procedures relating to Integrated Oevelopment and

nJblic notification .

| should note that the current DA has recelved the concurrencefagreement of a

range of auhorities inzluding, but not limited to, the fallowing:
1.10.1. Mine Subsidelce Board

1102, NEW Rural Fire Service

1.10.3. Natianal Parks and Wildlife Service

1.104. NSW Office o Water

1105 NSW Hoads and Maritime Authority

1.106. Depatrment of Envirorment Climate Chaige and Water (Mational
Wildfire)

1107, NSW Office o Enviranment and Heritage
1.10.8. NSW Departrment of Education and Training

| wish tn make the fnllnwing romments tn assist the IRPF inits deeisinon oo the
CA. | stress the following comments represent only a brief summary of my

VIEWS,
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52

23

24

EXECUTIVE SUMMARY

The subject site has heen zoned far residential purposes for a qumber of years.
Furthermore, Council recently sought to rezone the subject site from its
residential zoning to a conserdation zoning but the Department of Planning,
whilst arknmadrdping the sensitvity of the =uhjeet =it derclined th suppnrt the

proposal.

In views of 2.1 above, | do not support the reguest by a number of objectors that
the subject site be rezoned and that residential development should not occur.
Some form of residential subdivsion should be permitted but cf a design which
is consistert with the sensitivity Jf the subject site,

There have been numerous objections raized against the OA by Councillors
atd local residents. | do not support all point of ocbhjections, butdo consider that
the following primary ohjections outlined in paragraph 2 4 justify refusal of the

CA inits cuTent form.
Wy primary ohjections to the DA are as follows:

24 1. Adverse Visual Impact and Inadequate Visual Assessment = prirmarily at
the Withers Street and Carrington Street entrances ta the Township and

the proposed lats an the higher eastern slopes.

242 The ack of Building Envelopes far future dwellings as recommended by

Council Officers.
24 3. The lack of Small Lot Housing.

244 A numher of the unresolvad issues eferred toin Sectior B.
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3. FRELEVANTPLANNING CONTROLS

3.1. Based on the reports of Councils Officers and the Applicant's Consultants, the
following Fanning Controls appear to bz the primary Planning Controls for

assessmen: of the current DA:

4.1.1. Environmental Flanning and Assessment Act 1874, including, but not
limited to, Section 79C matters (EFAA)

312 Warious State Environmental Flanning Folicies
4.1.3. Lake Macguarie Lacal Ervironmental Plan 2004 (LEF)
314 LakeMacguarie Development Caontrol Plan Ma. 1 (DCP)

There is also the accompanying Lifestyle 2020 Strategy of Council whch the

Applicant’s Planning Consultant states "was used to develop the LEF "

32 A number of judgements of the Land and Enviranmznt Court are also relevant

to the proposal including, but not limited to, the fallowing:

321, Zharg V' Canferbury Cily Councit [2001] NSWCA 167 = Development

Control Plans zre to be afocal point of assessment.

322, Stocaland Developrment Phy Lid v Manly Coungil [2004° NSWLEC 472 -
A Development Control Flan may operate o confine the intensity of

development othensise pemmitted by a Local Environmental Plan.

3.23. Aldous v Gregter Taree Cify Courncll [2009] NSWLEC 17 — Corditions
that lack finality, or require further assessment, may render a consent
inwvalid.

324, Parrott v Kiame Councll [2004] NSWLEC 77 — It may be appropriate for
a proposed subdivision to place constraints on future developmert if the
site i sensitive or if the lots are smaller than normal. The subject site is,
in my view, corectly acknowledgec to be a sensitive site due to z range

of factors including, but not limited ta, the following:

i. Steep sopes on part of the subject site. However, | note the

assessment of the Applicant's Planming Consultant that fhe
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maiorify of the proposed lofs are on sloping fand but within the

accepfanle slope categories for residential develcoment”.

ii. Some parts of the subject site, albeit a very mincr portion, have a
‘fisk of sfope ingabiiy” as acknowledged by the Applicant's
Geaterhnical Consultant The Applicant drserbrs the suhjeret =ite
in the following terms, ‘generally fhe sife slopes stesply west

down fowards the exfsting tovnship®,
il. Flora and Fauna o1 the subject site.
iv. Extensive trees an a significant portion of the subject site.

v, The subect site has Cultural and Heritage values and is part of a

wider Heritage Frecinct.

vl Aboriginal ltems

Wi High Seenic Walue as acknowledged in Council's Planning
Controls, and also acknowledged by Council's Officers and the

Applicart's Consultants.

will Wihilst noting that the proposed lot sizes are in excess of the
minimum requirerrent, they are less than the average within YWest
Wallsend.

d245. CBD Prestige Holdings Ply Lid v Lake Maoguare Cily Council [2003]
M3WLEC 367 — More care is to be taken in assessing small lots. Larger

average lot sizes allow fo- the retention of more trees.
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4. ADVERSE VISUAL IMPACT

4 1. Relevant Planning Controls for consideration in terms of the issue of Yisual
Impact include, but are not limited to, the following:

41.1. LEP
The ohjectivesof this zone are fo. ..

c) easure {that howsing development respects the charader of

sJrrounding develoorment and is of good guality design, and ...
412. DCF
Secton 3.2 Supdivision
P23

s Sireel sysferns respond end addreas natural walerwavs and
fopography, aoen space and ecological corridars fo corplerment

anhd enhance existing streefscapes and landscanes,

s« Subdivisicn design fayouf responds ‘o the sife's characterstics
and mnimises unnecessary cleanng and reshaping of the land
and

AZ 3 The subdivision design ensures:

s  Minimal lofs that are considerably higher or bwer than the road
level

s Al jofs are restricted fo a maximurm cuf or i of 600 mm from
natura! ground leve!

Secton 2.1 Environmental Regponsibilty & Lend Capability

P12 Develgoment wsible fromn or adjoning the coastine Lake
Maoquane orits waternways, or on ridogelines, meinfains and enhances
the scenic vale of these features.

The subject site iz locaed within Zane B (see Figure 1) of the Scenic

Values Map, assigned o areas Ll are, Gighly valved in the Cify for
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the mainfensnce of the scenic qualty aid idenfify of the various

Iocaliiies”.
LEGEND
¢ Scenic Management Zones
Zone A
| Zone B
B Zore C
B ZoreD

Figure 1. Extract from Scenic Management Zones map showing the subject site in
Zanz B.

Secton 4.5 West Wallsend/Holmessille Area Plan — Hertage Precinct

West WiallsenwrHolrmesvilie is regarded as (e best preserved of alf e

eany settierments in Lake Macquane City.

The strong sense of social idsritty, resultfng from the arsa’s kistory.
The phvsical boundares of the focalty mcluding the semirural

bushland setfing and separalion fromexpanding suburban areas,
4.2, Withers Street Entranze

The ‘Withers Street entrance is comectly described as a “pateway” by the
Applicants Consultants. The Landscape Architect for the Applicart also
acknowdedces the bushland arival to VWest Wallsend from Withers Sreet. |
nate the comment of the Applicant's Heqitage Consultant that the “bushfand
eniry via Withers streel, unlihe Carringlon Street, has been diminished in the
fast 60-r0 vears'. | consider that the subject DA should not further diminish the
value of this 'gateweay’ and that the D& provides an opportuniy to reinvgorate

the positive values of the Wither Street entrance.

| also support the comments of L “ang, Councils pravious Landscape
Architect, that the southern entry road to West Wallsend provices a landscaped
setting of bushland which provices “profediion and easement for the resdential

areas fromthe harsh environment from high soeed traffic. if also creates visual
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fransition and the aense of welcorming for ihe residence and vistors hefore they

armive fome.”

| consider thatthe current proposal will dramatically alter the entrance character
0" the suburb, particularly along Withers and Carrinjton Streets, a setting that,
ir rmy npininn, defines the chararter nf the area Lnder the current propnsal, the
azproach to VWest Wallsend on Withers Street from the east will be drastically
atered. The alterations which create sigrificant concem, an an individual and
curmulative aasis, are as follows,

421 Linear Extension — There will be 3 linear extension of residential lots
along Withers Street instead of the existing bushland entrance ta the
Taownship, YWhist | acknowdedge the proposed landscaping works and
‘design guidelines’, | corsider that such measures will not ensure that

the ohjective of maintaining a bushland setting.

4722 Rear Fences = | have a zoncern relating to the provision of rear fences
along some of the proposed lots adjoining Withers Street and the likely
visuzl Impact distraction from what is —urently 2 positive and
predominantly natural landscapc sctting. Rear wards backing onto

Withers Street s contrary to the Feformance Criteria.

423, Topcgraphy — The subject site nas an undulating topograpky that
generally rises up from te eastern terminus of the current town to the

east towards George Booth Drive.

424, CutFill — The Perfanmarce Criteria under DCF A2 3 -equires that the
subdivision layaut minimise unnecessary cleanng and reshaping of the
land. An acceptable soluton 15 to minimise cut and il to BUUmMm trom
natural ground lewvel. Fil levels in parts of the proposed subdivision
adjacent tao Withers Street are much higher than B00rm. The fil alters
the natural landform, making the future dwellings more frominent,

425 Remowval of Trees — The proposed fill is also likely to require significant
remcval of trees on the subject site. This is contradictory to the
FPerfarmance Criteria requirement of minimising clearing of 1atural
wegetation. Inadequate informatior has beeq included in the 0OA that

dermonstrates the exten: of the subject ste that wil he cleared of
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veqetation. Or a sensitve site, such as i this case, the potential

significant lossof trees isa major concern.

428K Detention Basins — The proposed detentior basin at the entrance to
Wifthers Street on its southern side is of concern. Whilst | acknowdedoge
that there will he land=scaping provided in corjunctinn with the propnsed
detention basins, | have a concern hat the proposed detention basin will

limit the akility to satisfactarily maintain the bushland setting .

Wiest Wallsend has been subject to flooding events in the recert past.
The aroposed development, upsloge of the existing Town, is of concern
o local residents. The Applicant has proposed several detention basing

for the storage of stormwater runoff

WWhilst detention basins are ofter desirable from the perspective of
reducing flooding concerns, detention basins may have negative visual

impacts for the following reasons:
s Open detention basing are not characteristic of the locality.

¢ The Mpplicant has not provided details of how the drainage basins
will appear from surrounding areas including inadequate cross
sections of the detention basins and ofthe proposed fill,

+ The detention basins will redace opporunities to provide trees.

+ The location of a number of the detention basins immediately
adjoining residential laots is of concern for a range of reasons
including issues of safety and wisual aesthetics.  further note the
concerns raised by a local doctar regarding the fotential increase

in diseases by mosguitoes but | must d=fer to appropnate experts.

+ [Detalls of the type and height of any reguired safety fencing

around the detention basins appear not to have been proviced.
4.3, Proposed Amendnmients —Withe-s Street Entrance

Some Council Officers have also raised a number of concerns relating to the
Withers Street frontace. In relation to the northern sde of Withers Street at the

eitrance to the proposed subdvision, Council's Landscape Architect L Yang
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has proposz2d an amendment as indicated in Figure 2 helow. | agree with this

amnendment.

Figure 2. Council's Landscape Officer Recommended Layout of Subdivision along the
northern side of Whthers Sireet.

| alzo consider that an amendec design needs to address my concerns relating
to the southern side of Withers Street which are outlined in this section of
report. Issuzs of excessive fill, loss of vegetation, rear fences along the Withers
Foad frontage and the proposed detenticn basin oa the southem side are all

concerns, which in mmy views, reglire resolution.

4.4 Carrington Street Entrance

The Carrington Street entrance is described as a “second gafeway” by the
Applicant's Planning Consultart. The Applicant's Landscape Consultant also
dzscribes the entry as being "wa open forest vegetaiion” The proposal includes
several roads and lots to the south of Carrington Street. Council' Landsacpe
Cfficer hasraised a number of concerns about the proposed subdivision pattern
ir thiz locaton. The amca iz cbviously an impaortant gatoway and as such, similar
to the reasons listed above for the Withers Street entrance should rstain a
bashland character.

4 5 Proposed Amendments — Carrington Street Entrance
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4 6.

Council's Landscape Officer has proposed the following amendments (see

Figure 3 be ow) which | suppart.

Te ege 9

Figure 3. Council’s Landscape Officer Recommended Layout of Subdwision near the
Camington Sireet entrance to the tomn.

Eastern Slopes

It should he acknowedged that the curent D& rztains significant areas of
vegetation n part of the higher eastern slopes by eason of the fact that the
poposed subdivision creates “fingers” of development. On this point, tie DA
as0 incorporates an ‘offset package” which includes the provision of a
Biobanking Scheme. Monetheless, | do have signficant corcerns about the

Yisual lmpzct of the CA, particularly in relztion to the following elements.

| consider that the proposed subdivision on the high slopes to the east of West
Wallzend “own iz particularly insensitive and does not accord with the

anmvementinn el Flanning Contrals in the fnllmaing manner

46.1. CutFill — Therz are many portions of the poposed subdivision which
propose extensive cutfil arising from the proposed lots and roads.
These proposed lots tend ta be groaped where the topography begins to
steeply incline to Gearge Booth Drive, and as such are some of the most
prominent [ots in the subdvizion. In these cases, where hll reaches well
above ground level, the impact of a 2 storzy dwelling would have a

significant impact on the visual aesthetics of the Township.
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462

463,

Remaval of Trees = The proposed cutfill tocether with future dwellings
will kely resut in the removal o° an extensive leve of the existing

wvegetation on the eastern glopes.

In adidition, trere iz possible remowval of trees within the existing
plertirity raspment, whizh forms an impnrtant backdmp on fop nf the
ridge. In relation to the electricity easement, | have heer advised tiat the
Electricity Authaority does not have any pans to use or clear the
electricity easement but it will continue to retain the easzment.
Accordingly, it is reasonzble to assume the clearing of the easement is
likely to be required. Assuming my assumpton is corect, | consider it
appropnate that one should assume that the easement will be cleared of
vegetation at some point in the future and unresalved building
envelopes. Asthe Hlanning Cantrols state the importance ot maintaining
the existing ridgelines arcund VWestWWallsend, it is even more critical that
the proposal maintains a reasonable visual buffer between the highest

proposed lots znd the electricity easement.

Therz will alsc be remaval of trezs arising from the proposed Asset

Frotection Zones for bushfire pumpozes.

Lot Size — The proposed _ot Sizes, although compliant with the minimum
standards required by Council, are an averace of 684sgqm, compared to

the existing average lot size inVWes: Wallsend of BBV sgm.
The DCP statesthe following in regards to ot sizes:

Al Subdiision desgn comoles with the lof sizes delailed in LEP
2004 and:

s Provides a range and mix of LOT sizes,

s  Fespoads to inherent site condifions, constrain's and uses land

efficiently;
» Refainsignificant features of the aite, such as trees or vEWS

s Profeds ecological, scenic, sockal and herffage eatures
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& Ensures houndades are a minimum of 1 metre from any large

trees; and

¢ Alignslaofs fo maximise veoefation retention in the front and rear

of proposed lofs.

While the smaller lot sizes in and of themselves wauld not ardinarily he
of concern as tey exceed the minimum standard, some of the proposed
Int= in the propnsed snhdivisinn are nn highly visihle, sloping land thatis
den=sly wvegetated. The Town of Wvest Wallsend curently enjoys a
significant landscaped curtilage with vegetzted ridgelines around the
villace. As such, reasonable retention of vegetation on the higher slopes

should be a high priority.

464, Lack of Appropriate Design Guidelines — The JEPP stated in the Minutes
of itz meeting held aon 3 November 2011, tha:, “The Hedtage and Urban
Design Guidelnes [be] snhanced and rmooified so ey address the
wholz site and establish & desired fufure charmdier for the fulure housing
develonment on the site within the confext of the landzcape quaities of
the sife and surmoundings anzas’ and that the “Herfage and Uiban
Design Guidelines approprialely incorporate the mitigation rmeaswres

recommendead i the Visual impact Assessment”.

The Applicant has lodged generic design guidelines for all lots, and

some specific cantrols for lots bordering existing residential areasf-oads.

However, | do not consider that tre design juidelines provided by the
Applicant adequately address the comments of the JEPP and that more
specific building envelope controls must be set, particularly for t1e lots
on the high eastern slopes of the proposed subdivison and the two

gateway entrarces.
4 7 Proposed Amendments — Easten Slopes

4.7, De=ign Guideliies — As previously guvised, iLis acknowdedged thal Lhe
subject site iz 3 sensitive one. It Is considered wital in tis case that the
propasal include a demanstration o°the dwellngs to be built in the future

and the associated visual impact of such dwelings.
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4732

Senior Commissioner Roseth of the Land and Environmental Court
stated the following Flanning Principle in th2 case of Paroff v Kiama
2004 NSWLEC 77, A suwbdiision  apelicafion should  provide
constraints on fufure buitdings when the proposed alictments are smaller
than wsual or environmenially sensitive or wnere significant
impacts on neighbours is likely and needs careful design fo minimise

therm * fermphasis added)

| consider that the proposed subdivision should provide adeguate
building envelope controls now as Jart of the assessment of the current

DA based on the sensitive nature of the subject site.

On this point, Council's Heritage Officer stated that it is “considered
necessary to require specific development confrols for this subcivision,

bacred where necessarny by a sei of aporopriate cavenanis’.

| agee with the assessment that a range of matters need to he
considered in the design of dwellings on the subject site including height,
site coverage, sethacks, materials, roof forms, cutfill, extent of glazing,
roof farmm, ctc. and these mattcrzs nced to be conzidered in the ligh: of the

proposed excayationfill throughoutthe subject site.

Lot Sizes - A strategic planning method to reduce the loss of treesand to
minimise impacts on landform (cut and fill) is to provide larger lots. The
more prominert |ots, at higher elevations, should be larger. | refer to the
Land and Envionment Court judgement of CBD Presfige Holdirgs Pty
Ld v Lake Macquane Ciy Councl! [2008] NSWLEC 387 wherein
Commissioner T Bly states that “a sfightly larger average lof size would
be preferable . would probably emable fhe refenfion of more lrees”
Thus, whilst acknowledging that the proposed ot sizes exceed the
minimum stancard under the LEP, the sensitive nature of portions of the
subject site require larger lot sizes than currently proposed. On this
point, it is noted that the average of the proposed lots are smaller that
the average of the existing lots in the Township.
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Larger lot sizes an the eastern slopes will nct anly maintain mare trees
and likely reguire less cutfill, but will also have the following added
benefits:

o They will he more in keeping with the Hertage Character of thz area,

keing larger lots that allow a superior landscaped setting.
v Allows for greater infitration of stormwater and reduce runoff.

« Will ultimatzly reduce the number of lots, reducing te impact an the

existing rozd network.

¢ Feduce the bulding footpnnt to lot =1ze rabio and thus reduce s

visual impact.
4 8. Wisudl lrnpecl Assessiment by Applicant

In response to the comments of the JEPF, the Appl cant has provided a Yisual
Impact Asscssment (WIA) by way of a number of docurments. This VWIA
acknowdedces the high wisual gualities of the subject site and adjoining
Township and also acknowiedges that there are parts of the proposed
subdivision with a "hgh” visual impact. Furthermore, the YA has concluded
that residertial develcpment of the existing bushland area will have an adverse
vizual impact, but states that, “with the incorporsfion of provosed mifigation
measuras. tha resulfing wisual impact 15 considered fow and acceptable” The
Applicant has produzed a range of documents including an original and
amended YA for the consideration of the JEPF. Photomontages hawe also
bzen included in the WIA with the ohjective of seeking to “convey the finat visual
irtage of the propossf from fypical vamtage points” | am strongly of the wview
that the ¥IA and itz associated shotomonzages do not achieve the ohjective of
canveying the final wisual image of the propasal. | consider that the V1A fails to

n-ovide the following essential elements;

+ The ¥IA does not appear to be based an any known building envelopes
and aroposed tirished ground leve s and heghts of tuture dwellrgs (as

per Parof ¥ Kiama Council).

* The Applicant has provided a number of generic blilding envelope

controls for all lots, but in my view this does not properly acknowledge
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the different sensitiviies of areas within the proposzed subdwision,

particularly an the steeper slopes and the entrances to the Town.

+ The photomomages da not show proposed building ervelopes and the

visual impact o° those proposed building envelopes.

« The ¥IA has not provided details as to the extent of the remaval of
vegetation as a result of various elements including proposed building
ervelnpres, propnsed cutting and filling foe Bt and mads, remeeal of
veqgetation within the Asset Protection Zones the removal of vegetation
for future road works along Gearge Booth Drive and any future dearing
within the electricity easement. The loss of vegetated screening is a very
impartant consideration but, to dete, the information provided by the
Applicant does not prowvde me wth a sufficient understanding of the

extent of the proposed clearing.

Itis rmy strongly held wiew that until such time as the abovementioned detailed
irformation is provided, one cannot properly assess the wvisLal impact of the

nroposed subdivision and likeky “uture dwellings.
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5.1,

5.2,

5.3

SMALL LOT HOUSING

The LEP requires the provision of small lot housing suhbject to the folowing
Schedule 2:

& Subdivisions {other than of approved dual ocoupaicy or agproved
srral iof housing) that create 10 or nore ofs

At least 10%, bt no more than 50%, of lofs must be small lof housing

ots.

srmal ot housing means a single dweling on an allofment of land with an
area of nof fess than 300 square mefres but nof more than 450 squars

metres in Zone 2 (7).

The issue of the provsion of small lot housing was considered by the JEPF at
its previous meeting on the 3 Movember, 2011, The JRPF deferred the DA, in
patt, for the Applicant to provide further nformation on the “smalf fof housing
requirernents of the LEPY Furhermore, the JRPP sought an update of the
visual assessment report to include the small lot areas. | understand thzt small
Ict housing was proposed by the Applicant in large “developrment lots’ when the
CA was last considered by the JEPF. | “urther understand that the Applicant
has now removed all proposed small lat 1ousing and the previously proposed
davelopment lots accommodating small Ict housing have been replaced by the
p-owision of “smalfler conventional fats with a size range of 457sgm o 550sqm”.
Whilst the srea of these proposed lots is smaller then the conventional lots, they
da not meet the standards for small 1ot housing. Accardingly, the Applicant has
lcdged an Ohjection under SEPF Mo 1 to avaid the requirement to provide

small lot hoasing.

The Applicant has submitted a SEFP Mo, 1 Ohbjection to this dewvelopment
standard seeking, in effect, not to provide small It hausing as reguirec under
the LEFP. Tae primary grounds for the Applicant's Chjection appear to be the

following:

s Real estate advice from an agen: currently seling new greenfields
subdivision into the local market contending that a small loz housing product

iz hot viable and that small vacant lots are an acceptable alternative.
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s Advice from a Land Economist on the econcmics of small lot Fousing
neneraly and specifically fo- Wiie st Wallsend advising that small [ot housing

i= uncoconomic in the location.

« Peer review and suppoting advice from JBA Planning, Fanning

Consultants on the soundness of the chjection.

o |egal advice and opinion fram Mr Adnan Galasso, Senio” Counsel on the

technical soundness of the ohjection.

« The difficultyfexpense in preparing thz required plans for dwellings on the
small lots.

» A lack of market demand for such hausing.
s |tisnot economical forthe Applicant.

4. The SEFF 1 Objection does nat, in my view, satisfactorily address the primary
oajectives of the devzloprment standard relating to small lot housing. Cn this
paint, the LEP does not specifically refer to the Ohjectives of the Small Lot
Housing Development Standarc. There are various planning documents within
MNSW which refer to the Aims and Objectives of Small Lot Housing., Faor
example, Development Contral Plan Mo £7 of Cantzrbury City Council 2ntitled
“Smakl Lot Howusing in the Richmond Crove Esfate, Earwood” refors to the Aims

a1d Ohjectives as follows;
i Ta ssek quallfy design aufcames far housing an namrow allofmernis.

On this pcint, | note Clause 24(4) of the LEF which requres, in
effect, that consent far a small lot housing subdivision must not be
granted uness “consent has been or is also piven to the eredion on
the land of dwellings that will comorise small lof housing®. Thus, the
LEF requires appraval of the dweling design as part at the small lot
housing subdivision. The current DA does not provide the required
dwelling designs because it does not seek to provide small lot

housing.

i To oromote a varely of housing forms.
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On this paint, the Applicant sezks to provide smaller lots as part of
te current D& but these smaller lots do not meet the stancard for

small lot housing.

. To ensure that fufure development on narrow allolments allows for off

sfreet mar parking

Again, thisis part of the dwelling design for small lot housing which is

required urder Clausz 24(4) wtich has nct been provided.

5 5. | consider that strict adherence to the development standard is reasonahle and
nzcessary and | do nat suppart the SEPP Mo 1 Ohijeztion for a range of reasons

ircluding th2 following;

The Applicants grounds of objection primariy relate to a lack of market
derand for such housng and that it is uneconomic. | consider that
these are not grounds for a valid SEPP1 Objection as they do not
adcress the primary objactives of the develcpment standard referred to

above.

ii. The Applicart acknowledges that the intent of the <tandard iz to,
‘worrect what 1s seen as a market failure Inherent in subdivisions that
genevally  only provide farger lots”. However, the Applicant is

contributing tc the market failure by not providing small housing lots.

ii.  The =zame Applicant, in the ariginal DA (and in a previous proposed
subdivision on the same site) proposed small (ot housing, albsit it in
lamge dewvelopment Iots At that dme, the Applicant presumably saw
mert in providing small lot housing. In fact, the Applicant had advised
that the small lot housing component of the previous proposal would
compnrse between 13 — 20% of the total proposed lots and raised no
ohjection ta the provision of such housing. Ir addition, the Applicant in a
nezrby development site also praposed small 1ot housing. Thus, the
Applicant in rrcent previous proposals for the subject site, and on an
adjoining devzlopment site, did not raise oajection to the provision of

small lat housing.
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r. As noted in (i) above, the Applicant in previous proposals for the
subject site and on a nearby approved development had proposed
small lot housing by way of large development lots'. | have been further
advised by Council Officers that a recent amendment to the LEF
changes the way in whch small 1ot housing can be pravided and that
the option of providing small 1ot housing by way of development 1ots can
no longer be used. In my wview, the mechanism by which small lot
hoising can ke provided is not the fundamental issue. The fundamental
izsue iz whether the development standard for small lot housing should
he satisfied. | consider that the SEPF 1 Objection is not suppartable
anc that the proposed development should incoraorate small ot

hoLsing.

v. | urderstand that Council's Social Flanner raised objection to the lack of

small ot housng.

vi. | considerthat it is not z valid or reasonable ground of ohjection for the
Applicant to claim a difficulty/expznse in preparing the required plans
for 3 dwelling Firstly, thz LEF requires such details under Clauss 24(4)
of the LEP for such housing. Secondly, based on the judgerment in
Parral v Kiarme Councii building envelopes should be provided at the

subdivision stage for zensitive sites (as in this case).

Cwverall, | do not support the Applicant's SEPF 1 Objection and consider that the

current O should provide small ot housing in accordance with the LER.
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6. LUNRESOLVED ISSUES

B 1. | consider that there are a number of unresolved issues, including, but not
limited to, the following:

6.1.1. Aborginal Heritage

The JRPP required further informadion from the Applicant regarding the
separation distance requirements of the prooosed development to the

“Butterfly Caves.” | defer 0 appropriate expens.

In terms of the impact on the Butterfly Cawves, there appear to he
conflicting conments as to whether the DA will have an unreasonable
impact an the Sutterfly Caves. In particular, conflicting comments have
bheenmade as .0 whether the Local Abariginal Land Council supparts the
current DA A definitive advice from the Local Aboriginal Land Council is
required.

| should note the Office of Environment and Heritage (OEH) cranted

concurrence tothe proposed subdivision.
B.12. Drainage Easements

| understand that the D& reguires the provision of drainage easements
over adjoining lands and the Applicant proposes that this matter should

he the matter of a Deferred Commencement condition.

| have s=en a brief advice from Ceundil's Solicitar in which the Solicitor
advised that hz "saw nc legal preblerm with the proposal to lmpose a
geferred commencerment condifion fo adidress the matlier of the

stormwater easerment’
B.13. AcoLstic Impact

The &pplicant had previously subrritted an AZoustic Report prepared by
a gualified Acoustic Consultant. This report acknowledged that “fifure
fraffic rmovernenis have ihe pofential fo cause elevated noise levels af
many of the mroposed lofs” The Applicant's Acoustic Consultant also
advised that “some lots wilt benefit from carefit placement of acoustic

barriers and that building design and landscaping measures will assist in
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minimising the noise imcact on {he most affecfed lois”. The Applicant's
AcovLstic Consultant concluded that the development of housing on the
subject land ic ‘sccepfable provided the recommendalfions ouwtfned in
this report are Implermented. This can incude aoousdtic barmers and
facade freafrment of the dwellings most affecied by traffic noise. The
defalls of noise confrols for individual stes should be defermined at the

aweling design stage”

Mr Chris Baker, Council’s Environmental Cfficer, has made the following

comments in relation to the Acoustic Report submitted with the DA-

“This report made reference o the then NSW Environmental
Chteria for Road Traffic Noise, which was recently superseded in
July 2071 by the NSW Road Noise Policy.

VWhilst there are many similarties wihin both docurments there
have been sorme chanoes fo the crifena for residential exposure
levels and how fhey are calcwated which will affect those

awellings on local rozcs, e, {rose other than Withers

1

St Caranglfon St and Goorge Booth Drve,

Both Withers and Caringfon Sireels are now cafegorised as

"Suh Aernial” and nof Caollector roads, so fhe cnferia is alfored.

Vinac have dafz logged existing fraffic noise in the fhree
shovementioned streets and carned outf prediclive calculations
il the vear 2027,

I dont think that the abovermentioned will change Councl's view
that streefscape is preferable fo acousfic bariers, and we alf
agree thal acoustic freatrent of affected new dwellingz is the
prelerrsud oplion, wilhy surre Tocws o the design, onentaton and

planning relaiively quief recreation areas

This aspcet, as ! have monfioncd af ow mocfing, alfows the
develoner o cost shift acovstic freatrents to the Individua! home

owners, who will have a section 888 notafion placed on their
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affecfed praperty, requiring the prowision of an acoustically

designzd awelling and recreafion area.

There are two aifferent noise goals used with ihis road traffic
nolise assessment, one for existing premises and the other for

new dwellings and alinfrments, the latter heing o sfringent

The consultant had predicted an increase in avarage road traffic
nolse levels fo be less than 2 decibels, wnich means that
existing aliofmenis in Witners and Carringion sfreefs will nof

require any freatments, huf new allotmenis will

There has been no asszssment camed out on fhe nolse
increases to exisiing dwelings focated on existing local roads,
nor the effects that prooosed new local moad openings fraffic will

have on fhose dwelings.

Wy wew is that tne acoustic report submitted snowtd be Lpdated
fo refect the new FRoad Noise Policy, and futher, that
assescment is extended tc inciude fraffic noise {o existing local

roadls,

The noise contours presenfed are dificulf fo inferoret, due fo the
size, which causes & blurred coloured confour map, and twould
sugnest & maore definable version be provided, therefore aliowing

a cleater view of affected aliotrments”

Based on the advice of Mr Baker, the Applicant's current Acoustic
Feport does not provide a sufficient assessment. An updated Acoustic
Repart should be prepared to cover the matters raised by Mr Baker. |
al=o note that an updated Acoustic Repart should consider the fallowing

malters:

« The acoustic environment both within the dwzllings and their

private cpen space areas.

«  Any acoustic impact arising from the likely removal of trees

reculting from the proposed subdivigicn and within the proposed
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electricity easement along the eastern =side of the subject site

adjacent to Gearge Booth Dive.

¢ Any acoustic impact arising fram any proposed widening of
George Jooth Drive by the BM S (formerly RTA). | note a report to
the *COperations Committee Meeting® of Council on the 24
January, 2005 tha: "the RTA has plans to upgrade George Booth
Orve to a four-lzne in the future” On this point, | have not
received advice astowhen such road widening will take place and
this advice needs to be obtained from the RFMS. | have also
received recent advice from Council Officers that "the Hunter
Expressaay, which is currently under construction, is expected to

reduce volume s on George Booth Drive by 25%".

+ The change in volumes of traffic flow along George Booth Drive
resulting from approved developments in the immediate vicinity
(whether or not built). Some of the approved desvelopments in the

vicinity Fave been granted tothe Applicant for the current D&

+ The visual impact of any propaosed acoJstic barriers or shields. Cn
this point, | congder that the wisua impact of any proposed

acoustic harners o shields must be assessed at this stage.

The abovemertioned matters raised by Mr C Baker and myself need to

be considered in an updated Acousiic Repart.

| have previously advised Council that the advice of Mr C Baker should
be forwarded o the Apalicant with a reguest to provide an updated
AcoLstic Repaort,

B.14. Flarz and Fauna

Ms Zarah VWarner, Development Planner (Flora Fauna) of Council, states
as follows:

Counci! recently  engaged an  ow!  experd  John Young
hitp:dwww johrvoungwilalife corny’ lo corpleie a large forest ow! pilof
surivey in fhe north west scofor of the oify. As part of fhis work Jonn was

provded with @ number of ow! records for the area John mentioned
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durirg discussons that the record of fwo soofy owls in March on the
VWesi Wallsend sife could indicate that the pair may resf within a few
hundreds metres of this record (e polentizlly on the site). While MNiche
Environment and Hertage inspected one pofential nest sife ard stag
walched anofter, John Indicated that this work may not have been
sufficient fo diemiss the pofenfial for a@ nesf sife fo ocowr. Powedu! ow!
habitat was also discussed  The powerful owl record was In March,
which he thought foo early fo defermine if there was & nest sife for this
specles. | have forwarded ow! seciions of the Niche 5IT assessment fo

John so that he may be able {o provide his adsice in wriling.

I realise the application has OFH concurrence and sign off from
Councifs previous ecologiat, but | thought | showld af least bring this new
information fo youwr affention [le. thai potentally a threafened ow! nest
sife has been overlooked and that possibly the site warrants furher

inspection by an ow! expert).

| do note that the DA has already received the concurreace of OEH butl
consider the above comments of Ms Warne- need to be drawn to the
attention of OEH as to whether it constitutes a fundamental change
which would necessitate review of ts decision. On thic point, | note the
advice of Mr J Andrews that “there may be a need for further suney
work fo be undartaken by the Agolicant, however, this will depend on the
decision of OEH parficularly as they have currently signed off on the

proposal’
615, Proposed Removal of Tramway Line Carridar

The proposed development over th2 Trarmway Line Comidor is obviously
a contentious matter with a numbe- of local residents and has been the
subject of scruting and assessment by the Applicant's Gonsultants,
Council Officers and local residents. | do not have expertise in the area

of Heritage Impact and | defer to the advice of appropriaze experts

It should also be noted that the Applicant has also implemented a
Tramway Management Zlan for that part of the trarmway within its
adjoining Pambulong Forest Develcpment at Cameron Park.
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B.1.6 Sacal Impact

Advice has been received by Mr Sephen Mcalister, Coardinator Saocial
and Community Planning of Council as follows,

The SIA submitted for DATI3/2011 Js the same as that submitfed with
fhe oviging! proposal. However, it has been uodated fo take info acoount
the revised population projections, and provides 2 addifional appendices.
One of these, Appendix 2, provides & regoonse fo my comments on the
origiral S1A. Howewer, this response does address any of the issues or
concerns that | ralsed in my original response. Ralher i just seeks fo
refute mast of my concems. I addition, whist if acceosts my concerns
that the proposed developrment will place additiona! straln on corrrnunity
facilifies (In paticular hesith and child care), the response 15 thal the
addifional dermend will lesd to an increase in sugply. However, ewdence
wowld suggesi ihal this is not the case, as we are currently experencing

great straln on convmunity facilities with demand aliready far exoseding

SUDEN.

Thorcfore, the concems that | raiaed in my onginal reforral regpornoe oiil!
stanc. ! believe that the proposal will result in a nef necative social loss,
and that the measwres thal are iderfified In the SIA will 2of meximise the

postve social impacts or mifigale the potential negative mpacts.

If the proposed developrrent is to te approved, aadiional measuies will
need o be iderfified that will directly adaress the negafive social inpacts,
with specific aclions and sirafegies (rather than just promizes o
cormunicatesdscuss/consult with other pariizs).  These measures will

need fo be a condition of consent fo ensure that they areimpfemerfed.”

| notz that the Applicart submitted a2 Socal lmpact Statement and
various other reports in respanse to the concerns of Steohen McAlister. |

am not an expert,

6.1.7. Contamination
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The JRPP required further infarmation from the Applicant relating to the
assessment of contamination of Lot 19 JF 4848003 | defer to

appropriate experts.
B.1.8. Climate Change

The JREFPF sought further information from the Applicant regarding
‘consideration of climate change In the sformwafer and food

assessment”. | defer to appropriate experts.
B.1.8. Offset Lands

The JREPF sought further information from the Applicant regarding the
‘agreement of alf interesied parties fo the dedicailon of offsef fands as
required by OFEH concurrsence condifions 3 and 6. On this paoint, | note
the advice of tha Applicant's Planning Consultant that, “The Morfgagor of
the land has indicated & willingness {o provide wrtien confirmation of
aeoeptance of ihe dedicstion of the offsets land. The process however
requiies a ranoe of infernal procedures to b2 compleizd. The process
showd be cormpleted it January 2012 and the aporopriate documentation
wilt be forwarded fo Council at that fme”

I will make father investigations as to whether the 'appropriate
documentation’ has heen submitted to Counzil. If not, | would be very

concerned withthe lack of certainty -egarding -his matter.
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Tt

7.2

7.3

T4

7.5

7.6

Tl

CONCLUSION

The subject site has keen zoned residential since the mid 198Cs.

A number cf ohjectars consider that the subject site should be rezoned back to
a hushland conservation zoning. The Degartment of Planning in line with their
broader strategic goals of increasing holsing, has previoushk rejected such a
request, The subject site should be developed for rzsidential 1ousing and | do
nat support those ohectors who seek to stop residential development an the

subject site and seek a rezoning.

| have assumed that residentizl development is appropriate and the ultimate

gJestion isthe design of such residential cevelopment.

The subject site is a sensitive one due to a range of factars including, Jut not
limited ta, its topagraphy, flora znd fauna, heritage/cultural values and its visual
significance. Accardingly, any proposal for the subject site must be a sensitive

o7e responding to the constraints of the subject site.

In its currert design, | consider that the current DA is not warthy of approval for
the rea=zong outlined in mmy Planning Report. Furtharmore, | consider that my
izsues of concern cannot be resolved by Conditions of Consent as they are
essential matters for consideration (apart from the issue of dranage easements
which can be resolved via deferred commencemert conditions in accordance

with the advice of Council's Solicitor).

The failure to provide small ot housing is also of significant zoncern, and the

Applicant’s SEPP 1 Objection is not supported.

| am strong y of the view that an alternative amended subdivision design for the

subject site is possible, subject to a more sensitive dzsign.

TONY MOCDY

BTP(UNSW, LL.B (UTS)(Hons), MPIA

21 May, 2012
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